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Title Suit (Divorce) Case N0. 42/2010 

 
 

 

 
J   U  D  G  M  E  N  T 

 

1.   This case was registered on filing of a petition u/s 13(1) (i-a) of Hindu 

Marriage Act, by Sri Rudra Rai (hereinafter referred to as the petitioner) for 

dissolution of his marriage which was solemnized, with the respondent Smti Reena 

Rai, on 12-12-1998.       

                                      

2.  The facts stated, by the Petitioner, in his petition u/s 13(1) (i-a) of Hindu 

Marriage Act, are as follows: 

IN THE COURT OF DISTRICT JUDGE , SONITPUR AT TEZPUR 

Title Suit (Divorce) Case No.         :-     42 of 2010. 

Present      :- Sri Mridul Kumar Kalita, AJS 
District Judge, Sonitpur 
Tezpur 

Petitioner :- Sri Rudra Rai, 
S/O Late Doljit Rai, 
Vill-  Niz Baghmari, 
PO. – Burigang,PS- Behali, 
Mouza – Baghmara, 
Dist. Sonitpur, Assam. 
-Vs-  

Respondent :- :1.Smti R Smti Reena Rai, 
W/O Sri Rudra Rai, 
D/O Sri Balaram Rai, 
Vill- Rani Danga, PO – Motigara, 
PS Naxakbari via Siliguri, 
Dist. Darjeeling, West Bengal.  
 

Counsel for the Petitioner :- Sri S. P.K. Sharma, Advocate.  

Counsel for the Respondent :-     Sri D.K. Medhi, Advocate. 

Date of hearing 
 

:- 17/2/2012, 03/08/2012, 21/02/2014, 
27/02/2015 and 24/03/15 
 

Date of Judgment   :- 04/04/2015 
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   (a) The marriage of the petitioner and the respondent, who are 

Hindu by religion, was solemnized, on 12-12-1998, as per Hindu rituals at Nagsankar 

Mandir at Sootea.  

   (b) After the marriage, the petitioner brought respondent to his 

house at Nijbaghmari under Behali Police Station and started living together as 

husband and wife, on 04-11-1999 a male child was born out of their conjugal 

wedlock.  

   (c) However, after some years of marriage, the respondent started 

showing indifferent behavior towards the petitioner and her temperament towards 

the petitioner became indecent, inhuman and insulting. She also started picking up 

quarrels without any reason, with the petitioner, to give him mental and physical 

torture.     

   (d) On 12-01-2008 respondent, after quarreling with him, told the 

Petitioner that she would leave the house of the petitioner. On 17-05-2008 she left 

house of the petitioner and started living with her parents. Thereafter, on 24-06-2008 

she returned back from her parents‟ house to the house of the petitioner, however, 

she again quarreled with the petitioner and left his house, leaving her minor son 

there, and since then she is living with her parents.  

   (e) The petitioner has alleged that the respondent has been 

refusing cohabitation with the petitioner, without any reason and has treated the 

petitioner with cruelty both mental and physical. The petitioner has also alleged that 

the respondent has withdrawn from the society of the petitioner without any just 

cause. 

                   On the aforesaid grounds, the petitioner has sought divorce from the 

respondent.   

   

3.  The respondent has contested the case by filing her written statement, 

wherein she has denied the allegations made by the petitioner. She has stated that 

she was driven out by the petitioner from his house when the she had become 

bedridden. She has also alleged that she was compelled to leave the house of the 

petitioner, on 24-05-2008, after filing an FIR in the Police Station. She has alleged 

that she was suffering from ailment and the petitioner refused to take care of her 

and to provide necessary treatment to her. She has counter alleged that it is the 

petitioner who had mentally tortured her. 
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4.  On the basis of the pleadings made in the instant Petition u/s 13(1) (i-a) of 

Hindu Marriage Act as well as in the objection filed by the respondent, my learned 

predecessor-in-office, framed following issues:- 

(i)   Whether the petitioner has been subjected to cruelty of the 

respondent?  

(ii)   Whether the relief as prayed for is entitled by the petitioner? 

(iii)  To what other relief/reliefs the petitioner is entitled?  

 

5.  In support of the averments made in his petition, the petitioner examined 

three witnesses namely, himself as PW 1, one Kewal Ram Chetri as PW 2 and Smti 

Lakhan Sharma as PW 3. The respondent examined four witnesses i.e.,  herself as 

DW 1,one Lal Bahadur Rai as DW 2, Smti Gunumaya Rai as DW 3 and Smti Niru 

Subba as DW 4.   

 

6.  I have perused the materials on record including the evidence-on-affidavit 

of the witnesses of both the sides as well as their cross-examination. I have also 

heard learned counsels of both the sides at length.      

 

7.  In his evidence-on-affidavit the petitioner has reiterated the facts which he 

had stated in his petition under Section 13(1) (i-a) of Hindu Marriage Act. He has 

stated that the respondent used to pick up quarrel with him without any reason and 

give mental and physical torture to him every now and then. He has stated that on 

12-01-2008 the respondent, after quarreling with him, told him that she would leave 

his house. On 17-05-2008 she left house of the petitioner and started living with her 

parents. Thereafter, on 24-06-2008 she returned back from her parents‟ house to the 

house of the petitioner, however, she again quarreled with the petitioner and left his 

house, leaving her minor son there, and since then she is living with her parents. He 

has also stated the respondent refused to cohabit with him without any reason and 

thereby subjected him to cruelty. He has stated that the marriage between him and 

the respondent has been broken irretrievably.          

 

8.  During cross examination, PW-1 has stated that he did not know that his 

wife was suffering from TB. He has also stated that, since 24/06/2008, his wife has 
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been living with her parents and he has also not enquired about her wellbeing in her 

parental house.  He was put many other suggestive question, all of which were 

answered in negative. 

 

9.   PW.2 Sri Kewal Ram has, in his evidence-on-affidavit, stated that on 

various dates the respondent quarreled with the petitioner without any reason. He 

has further stated that on 12th January, 2008 quarrel took place between the 

petitioner and the respondent and the respondent told the petitioner that she will 

leave the house of the petitioner. He has also stated that on 17th May, 2008 the 

respondent left the house of the petitioner and started living with her parents. He 

has also stated that on 24-06-2008 the respondent returned back from her parent‟s 

house and again, after quarreling with the petitioner, left the petitioner as well as her 

minor son and started living with her parents. During his cross-examination, PW 2 

has stated that his house is situated about 50 yards from the house of the petitioner 

and he knows that the respondent was sick but he did not know that she has been 

suffering from tuberculosis. He has also stated that before the respondent left for her 

parent‟s house the petitioner used to provide medical treatment to her. He has also 

stated that he do not know the reason for quarrel between them.     

 

10. DW 1 Smti Reena Rai, who is the respondent in this case, has stated in her 

evidence-on-affidavit, that after her marriage with the petitioner a male child was 

born on 04-11-1991. The petitioner use to ask her to bring money from her parents 

house and used to ask her to leave him and that he will get another beautiful girl 

instead of her. DW 1 has further stated that after 5 years of her marriage with the 

petitioner she frequently fell ill and her husband use to bring some medicine and 

tablets for her treatment, he also use to bring some people who were identified as 

“trantiks” and her husband use to tell her that she got black spirit and this “tranta – 

mantra” will cure her from her illness and fever. She has also stated that, in the early 

part of 2007, she fell severely sick and could not do any domestic works. She has 

stated that the petitioner use to scold her and hit her with broom, sticks and bare 

hand and use to tell that “you better die or bring money from your parents for your 

treatment.”  

She has further stated that one of her relative who visited her husband 

house, at that time, informed about her condition to her parents, who, came 
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immediately and requested the petitioner to get their daughter admitted in the 

hospital, however, on refusal on the petitioner, they themself, on 24-05-2008 

admitted the respondent in Tezpur Hospital and after a week they shifted the 

respondent to Siliguri for better treatment. The DW 1 has also stated that whenever 

she made a call to the petitioner, he use to scold her that he will kill her and will not 

allow her to talk with their son. During cross-examination, DW 1 has stated that her 

husband frequently got involved in quarrel over trifle matters. She has also stated 

that she did not appear before any Notary or Magistrate at Siliguri at the time of 

signing written statement or her evidence-on-affidavit. She has denied many 

suggestions put to her by learned counsel for the petitioner regarding not mentioning 

in her written objection what she has stated in her evidence-in-affidavit, however, 

she answered all the suggestions in negative. She has also stated that she still wishes 

to go back to her husband.                 

 

11. DW 2 Lal Bahadur Rai has stated, in his evidence-on-affidavit, that the 

respondent is her niece and as after 5 years of her marriage she use to remain 

frequently ill, he use to visit her house for enquiring about her health  . He has also 

stated that the petitioner always use to neglect the respondent and whenever she fell 

ill he use to bring some medicines and tablets without consulting doctors. He also use 

to bring some “tantik” for her treatment. He has stated that in the year 2007, when 

the respondent fell severely ill and when the petitioner did not took care of the 

respondent, he informed the parents of the respondent who came and paid Rs. 

1,20,000/-,  to the Petitioner, for treatment of their daughter who was taken to 

Polyclinic Hospital at Guwahati for treatment. But only after two days she was 

brought back. He has further deposed that health of the respondent deteriorated day 

by day and ultimately, he along with his relatives visited the house of the respondent 

however, the petitioner argued with them and asked them to take away the 

respondent. Later on, DW 2 informed the parents of the respondent who immediately 

came and finding the respondent in critical condition informed the police and took 

her to Tezpur hospital for treatment. As the petitioner refused to take care of the 

respondent, the parents of the respondent took her to North Bengal for treatment. 

DW 2 has also deposed that when he along with some other people went to the 

house of the petitioner for sorting out the problem, the petitioner insulted them and 
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told them never to visit his house. He also did not allow the son of the respondent to 

talk to them. This witness was not cross-examined by the petitioner side.              

 

12. DW 3 Smti Gunamaya Rai, who is the mother of the respondent also 

deposed similar to what has been stated by DW 1.  For the sake of brevity, I am 

refraining myself from repeating her evidence-on-affidavit. During cross-examination, 

she has stated that though she has seen performing “tantra-mantra” however, she 

do not remember the dates thereof. She has also stated that she is ready to leave 

her daughter in her son-in-law‟s house.     

 

13. DW 4, Smti Niru Subba, has deposed that she used to visit the house of 

the respondent ,quite occasionally, and in the later part of 2000, when she went to 

meet her, the petitioner did not allowed her to go inside and scolded her using slang 

language. She informed the matter to her parents. She has further deposed that 

after few days she went to the house of petitioner along with the parents of the 

respondent where she saw the respondent was bed ridden and kept in a dark room. 

They immediately informed police and thereafter respondent‟s parent took her to 

Tezpur for treatment and thereafter to Siliguri.  

 

14. Now, to ascertain as to whether the petitioner is entitled to the relief as 

prayed for i.e. dissolution of marriage by decree of divorce on the ground mentioned 

in Section 13(1) (i-a) of Hindu Marriage Act, we have to see, from the materials 

available on record, as to whether after 12-12-1998, i.e. the date of solemnization of 

marriage, the respondent treated the petitioner with cruelty.    

 

15. Learned counsel for the petitioner has argued that from the evidence on 

record it is apparent that the respondent has deserted the petitioner and she has 

refused to co-habit with the petitioner and thereby treated the petitioner with cruelty 

within the meaning of Section 13(1) (i-a) of Hindu Marriage Act. Learned counsel for 

the respondent, on the other hand, has argued that the petitioner has failed to 

mention any specific instance of cruelty, and in his petition u/s 13(1) (i-a) of Hindu 

Marriage Act, as well as in his evidence-on-affidavit he has made general statement 

of cruelty which is not sufficient for grant of divorce u/s 13(1) (i-a) of Hindu Marriage 

Act.  
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16. It will be pertinent to discuss here as to what is the meaning of the phrase 

“treating the petitioner with cruelty” under Section 13(1) (i-a) of Hindu Marriage Act.  

Hon‟ble Supreme Court of India in “Savitri Pandey  –vs-  Prem Chandra 

Pandey”, reported in (2002) 2 SCC 73  & MANU/SC/0010/2002, has observed that :-  

 

   “Treating the petitioner with cruelty is a ground for 

divorce under Section 13(1)(ia) of the Act. Cruelty has not been 

defined under the Act but in relation to matrimonial matters it is 

contemplated as a conduct of such type which endangers the living 

of the petitioner with the respondent. Cruelty consists of acts 

which are dangerous to life, limb or health. Cruelty for the purpose 

of the Act means where one spouse has so treated the other and 

manifested such feelings towards her or him as to have inflicted 

bodily injury, or to have caused reasonable apprehension of bodily 

injury, suffering or to have injured health. Cruelty may be physical 

or mental. Mental cruelty is the conduct of other spouse which 

causes mental suffering or fear to the matrimonial life of the other. 

"Cruelty", therefore, postulates a treatment of the petitioner with 

such cruelty as to cause a reasonable apprehension in his or her 

mind that it would be harmful or injurious for the petitioner to live 

with the other party. Cruelty, however, has to be distinguished 

from the ordinary wear and tear of family life. It cannot be decided 

on the basis of the sensitivity of the petitioner and has to be 

adjudged on the basis of the course of conduct which would, in 

general, be dangerous for a spouse to live with the other.” 

 

17. Thus, „Cruelty‟ has to be of such type which endangers the living of the 

petitioner with the respondent, it consists of acts which are dangerous to life, limb or 

health. Cruelty has to be such where one spouse has so treated the other and 

manifested such feelings towards her or him as to have inflicted bodily injury, or to 

have caused reasonable apprehension of bodily injury, suffering or to have injured 

health.  In the instant case, on examination of the evidence of the petitioner‟s side it 

appears that, the only grievance of the petitioner was that the respondent use to 

quarrel with him very frequently. She used to present herself to the petitioner in 

most ruthless and harsh manner and her temperament was indecent, inhuman and 

insulting. All these allegations are general statement without reference to specific 

instances. The petitioner has failed to specify as to on which specific occasions her 
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temperament was indecent, inhuman and insulting. Thus, he has failed to show that 

the respondent treated him with cruelty as contemplated in Section 13(1) (i-a) of 

Hindu Marriage Act 1955. Even the sole independent witness, i.e. PW 2, which the 

petitioner brought to in his favour, has only stated that he has seen the respondent 

quarreling with the petitioner without any reason. The house of the PW 2 is 50 yards 

away from the house of the petitioner, so it can be presumed that though he can 

witness the quarrel between the husband and wife, it may not be very natural for a 

person watching from that distance to guess as to whether there is or not any reason 

for such quarrel. Quarrel, is not something very unnatural in a married life, and 

merely for quarrels between the spouses, marriages cannot be dissolved.  If we look 

at the evidence of the respondent side it appears that though the respondent has led 

some evidence beyond pleadings, however, even if we choose to ignore the evidence 

which is beyond pleading, it appears that, there is incontrovertible evidence on 

record to show that respondent was critically ill and she was not taken that care, of 

by the petitioner, as was expected from a husband.   It has also come in evidence 

that the respondent was suffering from TB and other ailments and, perhaps, this was 

the reason for her reluctance to co-habit with the petitioner.  The petitioner, while 

deposing as P.W -1, has stated that he does not know that her wife is suffering from 

TB.  This fact itself indicates the apathy of the Petitioner towards the Respondent.    

All the witnesses for the respondent side have deposed that the parents of 

respondent have taken their daughter with them only for providing medical 

treatment. DW 3 has even stated that they are ready to leave their daughter with the 

petitioner. In view of above discussion, I am of the considered opinion that the 

petitioner has miserably failed to prove the allegation that the respondent had 

treated him with cruelty.  

 

18. The learned counsel for the petitioner has also argued that the respondent 

has deserted the petitioner and therefore on that ground alone, the petitioner is 

entitled to get a decree of divorce. 

 

19. When we look at the Hindu Marriage Act, it appears that, after amendment 

of 1976 (Amendment Act 68 of 1976), “Desertion” itself has been made an 

independent ground for seeking divorce.      
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20.  As regards meaning of “Desertion” as a ground of divorce 

under Hindu Marriage Act, 1955, Hon‟ble Supreme Court of India in “Savitri 

Pandey –vs- Prem Chandra Pandey“ (supra) has also observed that :- 

"’Desertion’, for the purpose of seeking divorce under the Act, means 

the intentional permanent forsaking and abandonment of one 

spouse by the other without that other's consent and without 

reasonable cause. In other words it is a total repudiation of the 

obligations of marriage. Desertion is not the withdrawal from a 

place but from a state of things. Desertion, therefore, means 

withdrawing from the matrimonial obligations, i.e., not permitting of 

allowing and facilitating the cohabitation between the parties. The 

proof desertion has to be considered by taking into consideration 

the concept of marriage which in law legalises the sexual 

relationship between man and woman in the society for the 

perpetuation of race, permitting lawful indulgence in passion to 

prevent licentiousness and procreation of children. Desertion is not 

a single act complete in itself, it is a continuous course of conduct to 

be determined under the facts and circumstances of each case. After 

referring to host of authorities and the views of various authors, this 

Court in Bipinchandra Jaisinghbhai Shah v. Prabhavati (reported in 

MANU/SC/0058/1956 : [1956]1SCR838) held that if a spouse abandons 

the other in a state of temporary passions, for example, anger or 

disgust without intending permanently to cease cohabitation, it will 

not amount to desertion. It further held: "For the office desertion, so 

far as the deserting spouse is concerned, two essential conditions 

must be there, namely (1) the factum of separation, and (2) the 

intention to bring cohabitation permanently to an end (animus 

deserendi). Similarly two elements are essential so far as the 

deserted spouse is concerned: (1) the absence of consent, and (2) 

absence of conduct giving reasonable cause to the spouse leaving 

the matrimonial home to form the necessary intention aforesaid. 

The petitioner for divorce bears the burden of proving those 

elements in the two spouses respectively. Here a difference between 

the English law and the law as enacted by the Bombay Legislature 

may be pointed out. Whereas under the English law those essential 

conditions must continue throughout the course of the three years 

immediately preceding the institution of the suit for divorce under 

the Act, the period is four years without specifying that it should 

immediately precede the commencement of proceedings for divorce. 

Whether the omission of the last clause his any practical result need 
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not detain us, as it does not call for decision in the present case. 

Desertion is a matter of inference to be drawn from the facts and 

circumstances of each case. The inference may be drawn from 

certain facts which may not in another case be capable of leading to 

the same inference; that is to say, the facts have to be viewed as to 

the purpose which is revealed by those acts or by conduct and 

expression of intention, both anterior and subsequent to the actual 

acts of separation. If, in fact, there has been a separation the 

essential question always is whether that act could be attributable 

to an animus deserendi. The offence of desertion commences when 

the fact of separation and the animus deserendi co-exist. But it is 

not necessary that they should commence at the same time. The de 

facto separation may have commenced without the necessary 

animus deserendi coincide in point of time; for example, when the 

separating spouse abandons the marital home with the intention, 

express or implied, the bringing cohabitation permanently to a close. 

The law in England has prescribed a three years period and the 

Bombay Act prescribed a period of four years as a continuous period 

during which the two elements must subsist. Hence, if a deserting 

spouse takes advantage of the locus poenitentiae thus provided by 

law and decide to come back to the deserted spouse by a bona fide 

offer of resuming the matrimonial home with all the implications of 

marital life, before the statutory period is out or even after the lapse 

of that period, unless proceeding for divorce have been commenced, 

desertion comes to an end and if the deserted spouse unreasonably 

refuses to offer, the latter may be in desertion and not the former. 

Hence it is necessary that during all the period that there has been a 

desertion, the deserted spouse must affirm the marriage and the 

ready and willing to resume married life on such conditions as may 

be reasonable. It is also well settled that in proceedings for divorce 

the plaintiff must prove the offence of desertion, like and other 

matrimonial offence, beyond all reasonable doubt. Hence, though 

corroboration is not required as an absolute rule of law the courts 

insist upon corroborative evidence, unless its absence is accounted 

for to the satisfaction of the court." 

 

 

21. In the instant case, if we look at the divorce petition filed by the petitioner, 

it appears that it has been filed only under Section 13(1) (i-a) of Hindu Marriage 

Act, and Section 13(1) (i-a) only provide for the ground of cruelty and not 

desertion which is provided in section 13(1) (i-b) of Hindu Marriage Act. The 
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Petitioner has nowhere mentioned section 13(1) (i-b) in his petition seeking 

divorce. The evidence on record, as discussed above, has clearly showed that it is 

the compelling circumstance which has compelled the respondent to stay away from 

the petitioner. She was not only staying away from her husband but also from her 

only son. It is not natural and very convenient for a mother to stay away from her 

son, and  it appears from the evidence it is only for her treatment that she was 

staying away from her husband, that too when her husband refused to take care of 

her when she was suffering from critical ailment. Moreover, both the respondent 

and her mother have specifically stated, in their depositions, that the 

respondent is still ready to go with the petitioner as his wife. There is absence 

of “animus deserendi” on the part of respondent in staying away from the 

petitioner. The petitioner has thus failed miserably to prove the allegation of 

desertion on the part of the respondent.      

22.  In view of what has been discussed above, I am of the considered opinion 

that the petitioner has failed to prove the grounds which he has taken in his petition 

for seeking divorce against the respondent. This petition is therefore, liable to be 

dismissed with cost. Accordingly, I dismiss the petition filed by the petitioner Sri 

Rudra Rai under section 13(1) (i-a) of Hindu Marriage Act, with cost.  

 23. Given under my hand and seal of this court on this day, the 4th day of April, 

2015.  

 

               (M.K. Kalita) 
      District Judge, 
            Sonitpur, Tezpur.  

 
Dictated and corrected by me. 

 
  (M.K. Kalita) 
 District Judge, 
Sonitpur, Tezpur.  
 
 
 
Typed and transcribed by me. 
 
 
(R. Hazarika) Steno. 


